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REPORT AND RECOMMENDED DECISION?

This Supplementa Security Income (*SSI”) apped contends that the resdua functional capacity
assigned to the plaintiff by the adminigtrative law judge lacks factua support in the record and that the
adminigretivelaw judge sopinion violated Socia Security Ruling 96-6p. | recommend that the decision of
the commissioner be vacated.

In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. § 416.920;
Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the adminidirative
law judgefound, in relevant part, that the plaintiff suffered from an anxiety disorder, animpairment that was

severe but did not meet or equal the criteria of any imparments listed in Appendix 1 to Subpart P, 20

! This action is properly brought under 42 § 1383(c)(3). The commissioner has admitted that the plaintiff has exhausted
her administrative remedies. The caseis presented asarequest for judicial review by this court pursuant to Local Rule
16.3(8)(2)(A), which requiresthe plaintiff to file an itemized statement of the specific errors upon which she seeks reversal
of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral argument was
held before me on December 1, 2006, pursuant to Local Rule 16.3(8)(2)(C) requiring the partiesto set forth at oral argument
their respective positions with citations to relevant statutes, regulations, case authority and page references to the
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C.F.R. Part 404 (the“Ligtings’), Findings 3-4, Record at 20; that the plaintiff’ sallegations concerning her
limitationswerenot totaly credible, Finding 5,id.; thet shehad no exertiond limitations and had theresdud

functiona capacity to perform light work,? Finding 7, id.; that she could understand, remember and carry
out ampleingtructions, occasondly detailed but not complex, was able to have occasiond public contact
and coordinated interaction with co-workers and had occasond mild anxiety but would be attentive and
responsive enough to be ableto carry out normal work assgnments satisfactorily, id.; that her past relevant
work asahousecleaner did not requirethe performance of work-reaed activities precluded by her resdud

functiond capacity or her anxiety disorder, Findings 8-9, id.; and that she was accordingly not under a
disability as that term is defined in the Socid Security Act a any time through the date of the decison,
Finding 11, id. The Appeds Council declined to review the decision, id. at 6-8, meking it the find

determination of the commissioner, 20 C.F.R. § 416.1481; Dupuisv. Secretary of Health & Human
Servs, 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissioner’s decison is whether the determination made is
supported by substantia evidence. 42 U.S.C. § 1383(c)(3); Manso-Pizarro v. Secretary of Health &
Human Servs, 76 F.3d 15, 16 (1<t Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusion drawn.
Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,

647 F.2d 218, 222 (1st Cir. 1981).

administrative record.

2 A residual functional capacity for light work is inconsistent with a finding of no exertional limitations; light work is
defined asinvolving lifting no more than 20 pounds frequently with frequent lifting or carrying of objectsweighing upto
10 pounds. 20 C.F.R. §416.967(b). These are exertional limitations. The plaintiff does not mention thisinconsistency in
her statement of errors and the outcome of her appeal is not affected by it.



The adminidrative law judge in this case reached Step 4 of the sequential process, at which stage
the claimant bearsthe burden of proof of demonstrating inability to return to past relevant work. 20 C.F.R.
8§ 416.920(e); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987). At this step the commissioner must
make findings of the plaintiff' s RFC and the physical and mental demands of past work and determine
whether the plaintiff’ s RFC would permit performance of that work. 20 C.F.R. 8 416.920(e); Socia
Security Ruling 82-62, reprinted in West’ s Social Security Reporting Service Rulings1975-1982 (“SSR
82-62"), at 813.

Discussion

Theplaintiff contendsthat the adminigtrativelaw judge neither acknowledged nor discussed mentdl
limitationsfound by both reviewing and examining psychologistsfor the state disability agency. Statement of
Specific Errors (* Statement of Errors’) (Docket No. 6) at 2. “Adminigtrative law judges and the Appeds
Council are not bound by findings made by Stateagency or other program physiciansand psychologists, but
they may not ignore these opinions and must explain the weight given to the opinionsin their decisons”
Socid Security Ruling 96-6p, reprinted in West's Social Security Reporting Service Rulings (Supp.
2006), a 130. “Although the adminigrative law judge and the Appeds Council are respongble for
assessng anindividud’ sRFC at their respectivelevesof adminidrativereview, theadminidrativelaw judge
or Apped's Council must consider and evauate any assessment of theindividuad’ s RFC by a State agency
medical or psychologica consultant . ..." Id. at 132.

In this case the adminidrative law judge summarized the findings of the plantiff’s primary care
physician, three psychologists and a nurse-practitioner counselor with respect to her psychologica
symptoms and trestment but did not identify those on which he relied in reaching his assessment of the

plaintiff’ smenta resdua functiond capacity nor those which he rgjected and why. He does not mention the



psychiatric review techniqueforms completed by state-agency reviewers Richard B. Weiss, M.D., Record
at 138-69;° Peter G. Allen, Ph.D.,id. at 186-204; and David R. Houston, Ph.D., id. at 205-22. Theforms
are dated June 15, 2001, id. at 156; June 24, 2003, id. at 186; and October 2, 2003, id. at 205. It thus
appearsthat Dr. Houston had the benefit of dl of the examining and treeting professionas’ recordstowhich
the adminidrative law judge refers, id. at 16-17, that Dr. Allen had access to some of the records of Dr.
Kathleen Thibault and the report of Dr. David Azdman, id. at 16, and that Dr. Weiss most likely had
access to none of these records.

Dr. Houston found thet the plaintiff suffered from mild redtriction of the activities of daily living and
moderate difficulties in maintaining sodid functioning and concentration, persistence or pace. 1d. at 215.
Specificdly, he found the following to be moderately limited: the ability to understand and remember
detalled indructions, the ability to carry out detailed ingtructions, the ability to maintain atention and
concentration for extended periods, the ability to complete a norma work day and work week without
interruptions from psychologicaly based symptoms and to perform at a consstent pace, the ability to
interact appropriately with the generd public, the ability to accept instructions and respond appropriately to
criticism from supervisors, and the ability to respond gppropriately to changesin the work setting. 1d. at
219-20. The resdud functiona capacity assigned by the adminidrative law judge does not reflect Dr.
Houston’ sfindingswith respect to attention and concentration, ability to work at acongstent pace, ability to
accept ingtruction and criticism and ability to adapt to change. Dr. Allen’ sgenerd findingswerethe sameas
those of Dr. Houston, id. a 186, and he specifically found the following to be moderatdly limited: the ability

to understand and remember detailed ingtructions, the ability to carry out detailed ingtructions, the ability to

® Dr. Weiss sfirst PRTF dealswith the period before June 30, 1999, Record at 138, which | understand isno longer at issue
(continued on next page)



maintain attention and concentration for extended periods, the ability to accept instructions and respond
appropriatdy to criticism from supervisors and the ability to respond appropriately to changesin the work
setting. 1d. at 201-02. Sgnificantly, Dr. Allen found the plaintiff’ s &bility to interact appropriately withthe
generd public to be markedly limited. 1d. at 202. The adminidrative law judge does not mention this
finding.

An adminigrative law judge sfalure to articulate which findings of various tregting, examining and
reviewing professionas he accepts or rgjects, and why, does not consgtitute reversible error when the court
nonethelessreadily can discern substantial support for the administrative law judge sfindingsin the record.
See, e.qg., Bryant exrel. Bryant v. Apfel, 141 F.3d 1249, 1252 (8th Cir. 1998) (“We have often held that
[an arguable deficiency in opinion-writing technique is not a sufficient reason for setting asde an
adminigrative finding where . . . the deficiency probably hgs] no practicd effect on the outcome of the
case.”) (citations and internd quotation marks omitted). Here, however, it is not possible to discern that
subgtantial support because the adminigrative law judge fails even to hint a the bass for his finding with
respect to mental resdua functiona capacity. Whileit remainsthe province of the commissioner to evauate
conflicting evidence, the commissioner’ sown rulings make clear that she may not ignore such evidence. See
generally Seymour v. Barnhart, 2003 WL 22466174 (D. Me. Oct. 31, 2003), a *4. Fromdl that
appearsin the record, that is what happened inthiscase.  The administrative law judge gppears to have
relied on his own assessment of the raw medical record to derive the plaintiff’s menta resdud functiona
capacity, an approach that condtitutes reversible error. See, e.g., Gordils v. Secretary of Health &

Human Servs,, 921 F.2d 327, 329 (1st Cir. 1990).

in this case.



None of the reports of the examining and tregting professonas to which the adminigrative judge
refers supports his finding with respect to mental resdua functiona capacity in dl respects and noneis
noticegbly inconsistent with thefindings of Drs. Allen and Houston. None of these professiona's completed
a PRTF or st out a menta resdua functiona capacity for the plaintiff. The two tresting professonds
whose records were cited by the adminidtrative law judge, Thomas M. Earley, Ph.D. and Mdinda
Morissette, PMH-NP, CS, both stated that the plaintiff was not ableto returntowork, Dr. Earley in aleter
dated July 14, 2004, Record at 411, and Morissette in a record entry dated July 15, 2004, id. at 441.
The hearing in this case was held on September 21, 2004. 1d. at 460. The administrative law judge does
not mention ether of these conclusions.

The overgghts listed above make it necessary to remand this case for further proceedings. See
Guyton v. Apfel, 20 F.Supp.2d 156, 164-65 (D. Mass. 1998) (where administrative law judgefailed to
provide rationale by which conclusion about mental residud functional capacity was reached and took no
account of findings made by state-agency reviewer and state-agency eva uation, remand was necessary).
Socid Security Ruling 96-6p a so requiresmore analys sthan the administrative law judge undertook inthis
case.

At ord argument, counsd for the commissoner asserted that remand would be an empty exercisein
this case because there is evidence in the record to support the adminigtrative law judge' s conclusions
regarding mental limitations and therefore the result after the remand would be the same. | am not able to
concludethat such would necessarily bethe case and, in any event, the commissioner should berequired to
act in accordance with her agency’s regulaions and rulings as a generd principle, for any number of
reasons.

Conclusion



For theforegoing reasons, | recommend that the commissioner’ sdecison be VACATED and the

case remanded for further proceedings congstent with this opinion.



NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 6th day of December, 2006.

/9 David M. Cohen
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